Department of Natural Resources and Conservation
Central Land Office
Attn: Hoyt Richards
8001 N. Montana Ave.
Helena, MT 59602 

July 4, 2026 

APPEAL OF DECISION 

Dear Mr. Richards, 

This is an appeal of the Department of Natural Resources and Conservation (DNRC) decision concerning a petition for closure of state lands released on July 1, 2026. 

https://dnrc.mt.gov/News/dnrc-news/Department-Decision-on-Petition-for-Closure-of-State-Trust-Lands-Hatter-Petition.pdf

The Montana Shooting Sports Association (MSSA) timely submitted a written objection to the initial petition and so is qualified to submit an appeal.  The effect of the DNRC decision is to ban shooting firearms on publicly-owned property managed by DNRC. 

Constitutional issues and DNRC authority. 

In its written opposition to the petition, MSSA asserted that DNRC lacks the authority to ban the use of firearms on public land.  DNRC briefly dismisses that argument by saying it cannot decide issues of constitutionality.  This comes from people who swore an oath, as a condition of their public employment, to respect and defend the Constitution.  Further, DNRC argues it would violate the separation of powers for DNRC employees to honor their oath of office.  Let us examine that position. 

Suppose DNRC received a petition to ban Muslims or Christians, or Blacks or Native Americans, from using public lands.  The DNRC position would then be that it could not consider the constitutional implications of such a petition and could and would approve and impose that requested ban if good reason were given.  In this example, I doubt that DNRC would so quickly blink away the looming constitutional issues.  Nor would it violate separation of powers for DNRC to base a decision, in whole or in part, on constitutional provisions prohibiting governmental interference with religion or racial discrimination. 

Can you imagine DNRC being accused of violating separation of powers for rejecting, based on constitutional principles, a petition to close DNRC-managed public lands to Blacks or Native Americans?  The Right to Keep and Bear Arms (hereinafter "RKBA") is no less relevant and equally subject to DNRC respect and consideration. 

The United States Supreme Court (hereinafter "SCOTUS") has held that the RKBA that the people have reserved to themselves and restricted from government interference may no longer be treated as a second class right.  The RKBA must be afforded the same respect and treatment as all other fundamental rights. 

SCOTUS has also held that restrictions on the RKBA are no longer subject to any "interest balancing" test, i.e., weighing competing interests to arrive at an equitable solution.  Interest balancing for the RKBA is gone, finished.  Yet, DNRC's decision in this matter is all and only about interest balancing. 

DNRC looks at the loss of revenue to the school trust if the state land in question is not leased.  DNRC reviews the shortage of law enforcement resources to enforce existing laws against dangerous conduct.  DNRC contemplates environmental consequences such as soil erosion.  Then DNRC weighs all of these alleged harms against the intrusion into the reserved territory of the RKBA, and finds the RKBA irrelevant or less important.  This is the exact interest balancing that SCOTUS has explicitly forbidden concerning the RKBA. 

To replace the old interest balancing and tiers of scrutiny methodology, SCOTUS has defined a new strategy for examining government intrusions into the RKBA.  It is a two-step process explained in the landmark SCOTUS 2022 NYSRPA v. Bruen decision.  This new process requires: 

First, asking if the proposed or actual government activity affects or touches the RKBA in any way, any way at all.  Second, if so, then the burden falls to the government to show that the same or similar restrictions (laws) were active and tolerated in the founding era of 1791, demonstrating that such restrictions were understood and allowed under the founder's view of the RKBA.  If the government cannot demonstrate such founding-era restrictions being tolerated, then the proposed or challenged restriction is unconstitutional, period, end of examination. 

Let us apply this two-step methodology to the DNRC decision to ban shooting on public land. 

First, we ask, does this affect "people" keeping and bearing arms in any way?  Certainly people are affected.  The closure does not restrain dogs, or crows, or weather.  Not only are people affected, but only people are affected.  Does this have any effect on keeping and bearing arms?  Of course. It is a prohibition of shooting firearms.  Shooting and practice with firearms falls under the protective umbrella of the RKBA.  This is most thoroughly addressed by the Seventh Circuit Court of Appeals in the case of Ezell v. Chicago decided in 2017


https://cases.justia.com/federal/appellate-courts/ca7/14-3312/14-3312-2017-01-18.pdf?ts=1484782247 

(Note:  Before the 2022 NYSRPA v. Bruen decision by SCOTUS) in which the Court said, "... the core individual right of armed defense—as recognized in Heller and incorporated against the states in McDonald—includes a corresponding right to acquire and maintain proficiency in firearm use through target practice ...", and, " 'We explained that the core right to possess firearms for protection' 'wouldn’t mean much without the training and practice that make it effective.' ” 

Having found that the DNRC shooting ban does affect the RKBA, we now move to the second step mandated by SCOTUS.  In this step the burden shifts to DNRC to show similar restrictions tolerated in the founding era.  For the RKBA under the U.S. Constitution, this will be 1791 when the Second Amendment was adopted.  If considered under the Montana Constitution, this would be in 1884 when the original RKBA restriction under the Montana Territorial Constitution was adopted, which provision was repeated in the Montana Statehood Constitution of 1889 and again in the Montana Constitution revision of 1972.  DNRC will be unable to produce any such laws from either founding era.  From 1791 there are many anecdotes of militia rifle training and shooting competitions on the local "village green", the only publicly-owned land of the time. 

Because no analog restrictions can be produced from the founding era, then the DNRC firearm discharge ban is in violation of the RKBA in both or either the U.S. or Montana constitutions.  Because it is unconstitutional, DNRC lacks the authority to adopt or enforce the ban. 

Practical matters 

Enforcement 

DNRC admits that it has no enforcement arm or personnel.  It would rely on DFWP or county enforcement personnel to enforce its shooting ban.  Yet DNRC admits that DFWP game wardens are far too few and spread too thin to be effective.  DNRC also notes the disinterest and long response times of the Gallatin County Sheriffs Office.  Thus, DNRC has practically little ability to enforce its shooting ban.  Government invocation of unenforceable rules only breeds public disrespect for the law.  It is counterproductive as public policy. 

Also, there are already laws to prevent and enforce against genuinely unsafe conduct that puts others at risk (e.g., negligent endangerment, 45-5-208, M.C.A.)  If these laws are not being enforced, that is a complaint to address to relevant law enforcement agencies.  We are told that if such public entities are not responsive then the solution is elections. 

Moving but not solving the problem 

MSSA does not hold that there is no potential or actual problem that wants resolution.  However, to whatever extent there is public compliance with a DNRC shooting ban, it will only shift the problem to other public or private property.  The current situation is probably the result of previous shooting bans imposed on public lands in the Hyalite Canyon and south of Logan.  It's a game of wack-a-mole.  The real problem is that Gallatin County is underserved with safe, suitable, and dedicated places for people to shoot.  DNRC would better serve the public interest by being proactive with a genuine interest in helping to facilitate safe and suitable places for people to shoot. 

Conclusion 

The shooting ban proposed by DNRC is unconstitutional, ill-considered, and not helpful.  The existing DNRC position should be reversed and the petition should be dismissed.  The public would be better served were DNRC to eagerly pursue ways to cooperate in developing safe and suitable places for people to shoot rather than attempting to ban shooting. 

Happy Independence Day. 

Sincerely, 

Gary Marbut, president
Montana Shooting Sports Association
